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JOURNAL ENTRY AND OPINION
TERRENCE O'DONNELL, PRESIDING JUDGE:
Georgiann Braxton-Fountain, Administratrix of the
Estate of Margaret Braxton, appeals from an order of the
common pleas court granting summary judgment in favor of Dr. John Hodgson in connection with claims of
medical malpractice arising from perforation of the right
ventricle of her heart during a pericardial centesis procedure performed by a medical student at Dr. Hodgson's
direction in an effort to drain fluid build up between the
pericardium and her heart wall.

On February 3, 1993, seventy-seven year old Margaret Braxton entered University [***2] Hospitals for surgery to remove a basal cell carcinoma of the left groin,
which had also metastasized to her lungs, liver, thyroid,
and mediastinum. She [*325] underwent surgery on
February 4, 1993, and suffered two incidents of cardiac
arrest. As a result, on February 5, 1993, Hodgson examined her and diagnosed a pericardial effusion, a fluid
build up between the pericardium and the heart wall.
Under Hodgson's supervision, a medical student performed a pericardial centesis procedure to drain the fluid,
but punctured the right ventricle during the procedure.
Braxton underwent surgery to repair the perforation, but
later died on February 9, 1993.
Braxton's estate then filed a negligence action
against Hodgson and University Hospitals of Cleveland.
Braxton voluntarily dismissed University Hospitals, and
Hodgson filed a motion for summary judgment, which
the court granted, stating in part:
***

Plaintiff concedes that she has no expert
testimony directly relating to a "standard
[**975] of care" violation by Defendant
Dr. Hodgson. It is the position of Plaintiff
that the Defendant's negligence is within
the common knowledge off the layperson
and therefore, expert testimony is not required.
This [***3] Court, however, finds that
the perforation of the right ventricle in the
course of performing a pericardial centesis, and whether or not it is a risk of the
procedure, is not within the common
knowledge and experience of a layperson.
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The uncontradicted testimony of Dr.
Hodgson * * * [is]:

"entering the right ventricle is a well-known potential complication of this
procedure."
***

The Plaintiff failing to produce any expert
testimony regarding any failure on the
part of Defendant to comply with reasonable established standards of care that directly and proximately caused injury and
or death to the Plaintiff. Summary Judgment shall be granted in favor of Defendant (see Bruni v. Tatsumi, 46 Ohio St. 2d
[127] at 130[, 346 N.E.2d 673 (1976)]).
***
The administratrix of the estate now appeals from
this decision and presents two assignments of error for
our review, which state as follows:
I.

SUFFICIENT
TO
MEET
THIS
BURDEN. THEREFORE, THE COURT
ERRED IN GRANTING SUMMARY
JUDGMENT AS A MATTER OF LAW.
Braxton's estate contends the court erred in granting
summary judgment in favor of Dr. Hodgson urging that
expert testimony is not necessary to establish the standard of care in this case because the negligence here-perforation of the right ventricle of the heart during a
pericardial centesis--is a matter within the common
knowledge of laymen, and that even if expert testimony
were required, that requirement has been satisfied by the
testimony of Dr. Hodgson and the coroner, Dr. Robert
Challener. Dr. Hodgson, on the other hand, contends the
court properly granted judgment in his favor because the
estate failed to provide an expert witness to establish the
standard of care or that Hodgson failed to meet that standard. Therefore, he claims entitlement to judgment as a
matter of [***5] law.
The issue before us, then, concerns whether the
court erred in granting summary judgment in favor of Dr.
Hodgson. The resolution of this matter is dependent upon
the procedural posture of the motion practice and the
substantive law involving the necessity of providing expert testimony to establish the allegations of medical
negligence.
Civ. R. 56 provides in part:

THE TRIAL COURT COMMITTED
REVERSIBLE ERROR IN GRANTING
SUMMARY
JUDGMENT
TO
DEFENDANT/APPELLANT. WHERE
THE FACTS OF THE CASE ARE SUCH
THAT THE ALLEGED MALPRACTICE
IS WITHIN THE UNDERSTANDING
AND
KNOWLEDGE
OF
A
LAYPERSON, EXPERT TESTIMONY
IS NOT REQUIRED AS A MATTER OF
LAW. IN ADDITION, [***4] THE
FACTS OF THE NEGLIGENCE ITSELF
ARE SUBSTANTIAL ISSUES OF
MATERIAL FACT TO BE DECIDED
AT TRIAL.
[*326] II.

EVEN IF, ARGUENDO, AN EXPERT
OPINION WAS REQUIRED TO
ESTABLISH PLAINTIFF'S CASE FOR
MEDICAL
MALPRACTICE
THE
DEPOSITION
TESTIMONY
OF
ROBERT C. CHALLENER, M.D. AND
JOHN
HODGSON,
M.D.
ARE

* * * Summary judgment shall be rendered forthwith if the pleading, depositions, answers to interrogatories, written
admissions, affidavits, transcripts of evidence in the pending case, and written
stipulations of fact, if any, timely filed in
the action, show that there is no genuine
issue as to any material fact and that the
moving party is entitled to judgment as a
matter of law. * * *
Further, a party seeking summary judgment bears
the initial burden of demonstrating an absence of genuine
issues of material fact concerning an essential [**976]
element of an opponent's case. See Dresher v. Burt
(1996), 75 Ohio St. 3d 280, 292, 662 N.E.2d 264. A defendant may satisfy this burden by showing an absence
of evidence to support the non-moving party's case. Once
the moving party has satisfied this burden, the nonmoving [***6] party then has the burden to set forth
specific facts showing there is an issue for trial. Id.
In Bruni v. Tatsumi (1976), 46 Ohio St. 2d 127, 346
N.E.2d 673, the court stated in paragraph one of its syllabus:
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In order to establish medical malpractice,
it must be shown by a preponderance of
evidence that the injury complained of
was caused by the doing of some particular thing or things that a physician or surgeon of ordinary skill, care and [*327]
diligence would not have done under like
or similar conditions or circumstances, or
by the failure or omission to do some particular thing or things that such a physician or surgeon would have done under
like or similar conditions and circumstances, and that the injury complained of
was the direct and proximate result of
such doing or failing to do some one or
more of such particular things.

In addition, the court stated at 131-32:

Failure to establish the recognized standards of the medical community has been
fatal to the presentation of a prima facie
case of malpractice by the plaintiffs. See
annotations, 141 A.L.R. 5 and A.L.R.2d
597.
Proof of the recognized standards must
necessarily be provided through [***7]
expert testimony. This expert must be
qualified to express an opinion concerning
the specific standard of care that prevails
in the medical community in which the alleged malpractice took place, according to
the body of law that has developed in this
area of evidence. * * *
The court there, however, recognized an exception
to the rule requiring expert testimony and stated at 130:

It should be noted that there is an exception to that rule in cases where the nature
of the case is such that the lack of skill or
care of the physician and surgeon is so
apparent as to be within the comprehension of laymen and requires only common
knowledge and experience to understand
and judge it * * *.
In this case, appellant alleges the lack of skill of the
medical student in puncturing the right ventricle of the
heart while performing the pericardial centesis under Dr.

Hodgson's direction is within the comprehension of laymen and requires only common knowledge to understand
it. Here, Dr. Hodgson supported his motion for summary
judgment with an affidavit stating that needle penetration
of the right ventricle is a known complication of the procedure, that he exercised the degree of skill [***8] and
diligence required by the recognized standards of the
profession, and that Braxton's death resulted from her
multiple existing medical conditions, including advanced
lung cancer, a pulmonary embolus, and two previous
cardiac arrests.
The record before us contains no expert testimony in
rebuttal to establish the standard of care for this procedure or to detail any deviation from acceptable medical
standards. Challener's deposition does not criticize Dr.
Hodgson's treatment of Braxton. Despite the unfortunate
result of this medical procedure, we cannot conclude he
acted in a negligent manner absent some medical expert
testimony regarding the appropriate course of treatment
under the same or similar conditions because performing
a pericardial centesis and the medical risks associated
with it are not sufficiently obvious as to fall within the
comprehension [*328] of laymen requiring only common knowledge and experience to understand and judge
it.
Here, the estate failed to provide expert medical testimony to demonstrate either the appropriate standard of
care or to [**977] establish a breach in this case. As we
stated in Rogoff v. King (1993), 91 Ohio App. 3d 438, at
447, 632 N.E.2d 977: [***9]

* * * absent compelling evidence in the
record tending to demonstrate a complete
lack of care and skill on the professional's
part, this court will not recognize an exception to the rule calling for an expert
witness to establish a plaintiff's malpractice action.
Accordingly, these assignments of error are overruled, and we affirm the judgment of the trial court.
Judgment affirmed.
It is ordered that appellees recover of appellant their
costs herein taxed.
The Court finds there were reasonable grounds for
this appeal.
It is ordered that a special mandate issue out of this
Court directing the Common Pleas Court to carry this
judgment into execution.
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A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of Appellate
Procedure.
TIMOTHY F. McMONAGLE. J.,
PATRICIA A BLACKMON. J., CONCUR
TERRENCE O'DONNELL,
PRESIDING JUDGE.

N.B. This entry is an announcement of the court's decision. See App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22.
This decision will be journalized and will become the
judgment and order of the court pursuant to App.R. 22(E)
unless a motion for reconsideration with supporting
brief, per App.R. 26(A), [***10] is filed within ten (10)
days of the announcement of the court's decision. The
time period for review by the Supreme Court of Ohio
shall begin to run upon the journalization of this court's
announcement of decision by the clerk per App.R. 22(E).
See, also S.Ct.Prac.R. II, Section 2 (A) (a).

